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THE CONSENT OF THE GOVERNED * 

MUNROE SMITH 
Professor of Jurisprudence, Columbia University 
HE question whether women shall vote appears to me 
to be a question of social and political expediency. It 
is not, I think, to be settled by the citation of any such 
aphorism as that which bases the powers of government on 
the consent of the governed. Political aphorisms, even when 
they are formulated in the interest of progress, are always based 
upon preceding developments. Like legal maxims, they are 
always broader than the range of cases they were first framed 
to cover, and their application to new and different cases is 
always disputable. To say that they have come to represent 
social and political " ideals " is to beg the question whether 
their application should be extended. 

I 

" The consent of the governed " has meant, historically, the 
consent of those who were actually or potentially fighting 
units. Voting was invented, in early communities, to find out 
whether the rank and file of fighting men would or would not 
support action proposed by their leaders. That was the whole 
significance of the weapon-clash in the early Teutonic assem- 
bly and also of the more elaborate voting by tablets in the as- 
semblies of the ancient Mediterranean city-states. Whether 
the modern referendum means anything more is at least a de- 
batable question. 

These early assemblies consisted of the active army and the 
veterans. As soon as a young man was armed he became 
a voter. In the Teutonic assembly and in the earliest Roman 
assembly the voters appeared with arms in their hands. In 
the Roman assembly they voted by companies of horse and 
foot. In a later organization of the Roman assembly, the 

1 Discussion of woman suffrage at the meeting of the Academy of Polilical Science, 

November 20, 1914. 
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citizens voted by local districts or wards; but so long as all 
free Romans were held to military duty, they all voted. When 
the Roman armies became mercenary forces, their commander 
and paymaster became lord of the Roman world and voting 
disappeared. 

In the medieval and modern history of Europe, the proportion 
of the population whose consent must be obtained in the oper- 
ation of government has broadened or narrowed with the 
right and duty of exercising armed force to protect the fron- 
tier, to maintain internal peace, and to secure submission to 
the law. In the eighth and ninth centuries of the Christian 
era, when the tribal armies of Western Europe, fighting on 
foot, were unable to resist the Moorish horsemen and it be- 
came necessary to meet this light cavalry with a superior 
heavy cavalry, knight service became the basis of political 
power. Those who furnished bodies of knights were the only 
persons whose consent was important. When at a later period 
a new and efficient infantry was developed, first in the shape 
of pikemen, and then, after the invention of gunpowder, in 
the shape of musketeers, the cities which could equip such 
forces began to count politically ; and when, as in many of the 
cities, the duty of defending the walls as well as that of main- 
taining the internal peace was imposed upon all able-bodied 
male citizens, democratic government reappeared. When, at 
the close of the middle ages, some of the kings and princes, by 
taking money in lieu of feudal services and by developing 
other fiscal rights of the crown, were able to hire and equip 
bodies of soldiers which replaced the feudal and city troops, 
they were in a position to dispense with the express consent of 
any of their subjects. In the nineteenth century, when the 
hired armies were replaced, first by volunteer armies, then by 
drafted armies, and finally by armies based on universal mili- 
tary training, the manhood suffrage of the early tribe reap- 
peared in Western and Central Europe. 

In England the line of political development was somewhat 
different. Here the monarchy was never able to break the 
power of the feudal aristocracy so completely as on the conti- 
nent ; and the great landed estates, although freed from feudal 
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duties, retained the power they had formerly earned by ser- 
vice. Naturally, under these circumstances, the theory devel- 
oped that the parliamentary franchise existed to protect prop- 
erty; it was even asserted that the state was based on prop- 
erty; and the gradual widening of the suffrage in the nine- 
teenth century was based on the claim of other economic in- 
terests to their share of political power. These English the- 
ories we inherited or borrowed, and they were largely invoked 
in the early part of the last century by those who supported 
property qualifications and opposed the demand for universal 
manhood suffrage in the United States. 

To-day, however, alike in England and in the United States, 
suffrage may be regarded as resting, in principle, on the his- 
toric basis of armed service that may be exacted; not alone 
upon the duty of service in foreign or civil war, but also on the 
duty to maintain the peace and to aid in the enforcement of 
the law. Under our national and state laws every male citi- 
zen within certain age limits may be called upon for such 
service. This duty is a more defensible basis of suffrage than 
the protection-of-interest theory. This latter theory assumes 
that, in some mysterious way, general social interests will be 
realized through the clash of conflicting class interests. It 
seems certain, on the contrary, that social interests are ef- 
fectively secured only through the subordination of class in- 
terests to the general good. 

II 

It must be conceded that the antiquity of any social or politi- 
cal arrangement affords no conclusive proof of its continued 
necessity. In course of time all such arrangements are sure 
to be superseded or modified. At any given time, however, 
there is at least a presumption in favor of the existing system. 
As far as we can judge from history, social progress demands, 
at any given time, the modification of only a relatively small 
part of the entire social order. Even in such periods as the 
late Roman Empire and the old regime in France, the great 
majority of the existing institutions, laws and customs were 
well adapted to contemporary conditions ; and what was swept 
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away in the Teutonic conquests of the fifth and sixth centuries 
and in the revolutions of the eighteenth and nineteenth cen- 
turies was far less important than what persisted. The per- 
ennial belief of the radical reformer that the greater part of 
the social order needs to be changed, and that there is a pre- 
sumption against any existing institution in proportion to its 
antiquity, springs from the concentration of his attention upon 
the things which he dislikes. This very concentration causes 
him to overlook the far more numerous things with which even 
he is content. 

The presumption in favor of an ancient institution is never- 
theless one that may be overthrown by evidence; and it is al- 
ways legitimate to inquire whether it is not now antiquated. 
The historical argument in favor of manhood suffrage is com- 
monly met by the assertion that conditions have changed. In 
the middle of the last century it was claimed that human so- 
ciety had passed from the militant to the industrial type of 
organization. During the last fifty years, however, the civil- 
ized portion of the world has been more militant than dur- 
ing the preceding fifty years. At present it is claimed, more 
vaguely, that we have at least emerged from the period when 
the state should be viewed as the organized force of the com- 
munity and law should be regarded as an enforceable system 
of order. 

This claim rests, unfortunately, rather on aspirations than 
on facts. There is really no evidence that the nature of the 
state or that of law has materially changed. I do not assert 
that the state has ever been based on force alone. On the con- 
trary, I emphatically repudiate any such theory. Even in the 
earliest stages of political organization, economic interests and 
what we may fairly call ethical forces have played an impor- 
tant part. It is nevertheless true that until the physical force 
of the community is brought under central control there is no 
state; and whenever this central control ceases to exist the 
state is in abeyance. That is to-day the condition of Mexico. 
When in November, 191 4, President Gutierrez announced that 
the agreement between the leaders of the warring factions at 
Aguas Calientes had re-established " the government of the 
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people," he of course meant government by the consent of those 
people whose consent counted ; and we must admit that, if the 
agreement had been generally and loyally observed, it would 
have gone far to re-establish the Mexican state. 

It is still true, moreover, that force is the characteristic and 
proper implement of the state — the means by which the state 
realizes its purposes. That the state requires this implement 
in its international relations, and will probably require it for 
an indefinite future period, need hardly be argued to-day. 
Visions of universal peace appear only after long periods of 
peace. And it is quite clear, as Mr. Roosevelt has recently 
said, that if international war is ever to disappear, it will be 
suppressed through international federation and the develop- 
ment of an efficient international police. Even in the world 
state armed force will be required. 

In the internal operation of government, also, force is still 
the characteristic and proper tool of the state. So far from 
being true of early forms of state alone, this becomes increas- 
ingly true in proportion as society grows more civilized and 
the state attains its highest development. An imperfectly de- 
veloped state permits physical coercion by groups and associa- 
tions within its territory. The fully developed state restricts 
the use of physical force, except by individuals in self-defense, 
to its official agencies : it asserts complete monopoly of force. 

In our conception of law, again, the potential support of 
physical force cannot be disregarded. I do not assert that the 
substance of legal rules has at any period been determined by 
physical force ; might has never made right. I maintain, how- 
ever, that the rule that cannot be supported by physical force 
is not law, and is not any more like law to-day than in the 
earliest stages of legal development. A proposal to make a 
law involves two considerations : first, is the proposed rule de- 
sirable? second, shall it be supported by physical force? The 
first question is usually determined before voting begins. It 
is settled by all those complex processes through which public 
opinion is formed. In the formation of public opinion women 
have always played an important part. It is only in answer- 
ing the second question that they have no voice. 

(86) 



No. i] THE CONSENT OF THE GOVERNED $y 

From these points of view, it seems wholly reasonable that 
the determination of state policy and the making of law, di- 
rectly or through chosen representatives, should be left to that 
part of the community which may be called upon to support 
the policy or to enforce the law with arms. Broadly — and all 
social arrangements are necessarily made on broad lines — 
this means that such matters should be left to the adult males. 

Ill 

So long as force plays any part in the determination of 
policy, in the operation of government and in the maintenance 
of the legal order, there is possible and even probable danger 
in the inclusion of women in the electorate. We are accus- 
tomed to think that when we have voted, the defeated party 
must necessarily accept the result. The earliest method of 
counting votes was probably by division. The division was prob- 
ably, at the outset, a line-up for a fight, and the submission of 
the shorter to the longer line was due to ocular demonstration 
that resistance would be hopeless. To-day we come nearest 
to such a demonstration when we hold a referendum, submit- 
ting a proposal to the direct vote of a masculine electorate. 
But under the representative system it is not always certain 
that the victorious party is really a majority. And when, as 
sometimes happens, the struggle is one in which important sec- 
tional or class interests are at stake and party feeling rises to 
passion, if the defeated party does not believe that the vic- 
torious party really possesses superior physical force, there 
is serious risk that it will resort to the wager of battle. In our 
own country, in i860, Lincoln had a majority in the electoral 
college. The Southerners knew, however, that he was a 
minority president, and they declined to accept the result. 
In England, in 191 3, an Irish home-rule bill was passed by a 
considerable parliamentary majority. The men of Ulster and 
the Unionists asserted that this majority in Parliament did 
not represent the majority of the men in Great Britain. A 
referendum was suggested to test the point, but it proved im- 
possible to carry such a proposal through Parliament. James 
Russell Lowell once said that voting was counting heads in 
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place of breaking them. Here was a case where the count 
could not be made and the breaking was imminent. It seems 
highly probable that civil war was averted only by the out- 
break of the European war. 

We are accustomed to think, again, that laws and judgments 
of courts are practically self-executing. This impression is 
in part due to the fact that the more perfect our administra- 
tive machinery becomes, and the more certain it is that force 
will be used if it be needed, the less often is it necessary to use 
force. But when class interests are involved and class feeling 
runs high, obedience to the law is by no means assured. In 
some of our states the struggle between employers and em- 
ployed is so keen as to amount to continuous latent war; and 
not infrequently it comes to open war. A similar situation ex- 
ists in some of our states in consequence of race hostility. 

When the results of an election are peacefully accepted by 
the defeated party, and when laws and judgments appear to 
be self-executing, it seems highly probable that acquiescence 
still depends to some extent upon the conviction that resistance 
is hopeless. If now we inject into the electorate that portion 
of the adult population which does not represent fighting force 
— which was taken off the fighting line when men advanced 
from savagery to barbarism — what will be the effect upon the 
men who have been defeated in elections or who object to the 
enforcement of particular laws? Their disposition to acqui- 
esce will certainly not be increased. How far it will be les- 
sened depends on two further questions. The first of these 
questions is whether, in any given case, these men are likely 
to believe that the election was carried or the law established 
by the votes of women rather than by those of men. Where 
this is not ascertainable, they may choose to believe whatever 
they wish to believe. The second and more fundamental ques- 
tion is, how far the most civilized nations of the present day 
have emerged from barbarism and become wholly and sweetly 
reasonable. It is not until this last evolution is completed that 
men will always and unhesitatingly accept a vote as an ex- 
pression of the social will, ceasing to ask or to care how much 

force there is behind the will. 
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